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U.S. Customs Service 
General Notices 


NOTICE OF A NEW INFORMATION DISSEMINATION 
PRODUCT PURSUANT TO OMB CIRCULAR A-130 


AGENCY: U.S. Customs Service, Department of the Treasury 


SUMMARY: This document informs the public of Customs decision 
with respect to the scope and nature of a new information dissemi- 
nation product, the Automated Surety Interface. Under this pro- 
gram, Customs will furnish certain information to participating sur- 
ety companies whose bonds cover Customs entries. Certain of this 
information is to be provided irrespective of any claim by Customs 
against the surety. The program provides surety companies with in- 
formation which will be enable them to more efficiently conduct 
their Customs business. The ultimate goal of the program is to im- 
plement an interactive interface between Customs and sureties 
which will significantly expedite the payment by sureties of claims 
by Customs. 


FOR FURTHER INFORMATION CONTACT: Gil Jordan, Office of 
Trade Operations, (202) 566-6232. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


In a notice published in the Federal Register dated August 17, 
1987 (52 FR 30762), Customs informed the public that it was propos- 
ing an Automated Surety Interface through its Automated Com- 
mercial System. The notice set forth the scope of the program, spe- 
cifically enumerated the data elements involved, and invited public 
comment as to the impact, if any, of the furnishing of this data to 
surety companies. Specifically, the public was asked whether pro- 
viding this information to the sureties would cause competitive 
harm to a business or its customers or suppliers. 


Discussion OF COMMENTS 


Twenty comments were received in response to the notice, some 
quite detailed, touching on various aspects of the proposal. The com- 
menters disagreed strongly on the advisability and the propriety of 
this initiative. Some felt that providing any of the information to 
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sureties was u.iwise. Others felt that a surety is entitled to receive 
all information Customs possesses. Still others argued for a middle 
ground, claiming that the information should only be provided after 
a breach of the bond has occurred. 


COMMENT: 


A surety and a surety association express the view that a surety 
is entitled, as a matter of law, to all information which Customs 
possesses which relates to a transaction in which the surety is act- 
ing as a surety. The commenters argue that a surety is a full party 
to the commercial transaction from its inception with all the at- 
tendant rights to data. 


CUSTOMS RESPONSE: 


We do not agree that the surety is fully entitled to receive all da- 
ta relating to the entry prior to a breach of the bond or a claim for 
duties owed. Prior to this time, the surety has only a potential obli- 
gation for the payment of duties or penalties. While this potential 
interest distinguishes the surety from other entities, it is not 
enough to justify total disclosure. Accordingly, Customs has at- 
tempted to provide only those data elements which will be of use to 
the surety without jeopardizing the commercial interest of others. 


COMMENT: 


Many of the commenters emphasized the distinction between in- 
formation which they felt the surety companies were entitled to fol- 
lowing a breach of the bond and information which should be pro- 
vided prior to that time. These commenters felt that the surety’s in- 
terest in the transaction prior to a breach had not ripened 
sufficiently to give rise to a need for or an entitlement to any entry 
information. The commenters felt that after a breach of the bond, 
the surety is entitled to receive any information which would en- 
able it to defend against the claim by the Customs Service. 


CUSTOMS RESPONSE: 


Customs agrees that the surety’s right to information after a 
breach or after a bill for duties has been issued is enhanced since 
the surety is jointly and severally liable to Customs. As stated pre- 
viously, Customs believes, however, that prior to a claim, the sure- 
ty’s contingent liability for penalties and duties sufficiently distin- 
guishes it from entities which have no nexus to the transaction to 
permit the providing of certain entry information, provided that re- 
vealing that information will not cause competitive harm to a busi- 
ness. It should be noted that much of the data being provided to the 
surety is data which the surety receives from its. principals or 
agents. Thus the surety’s position as a matter of commercial prac- 
tice is different from a disinterested third party. 
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COMMENT: 


Several commenters identified one or more of the data elements 
which are being provided as commercially sensitive and argued that 
their disclosure, either alone or in conjunction with Other publicly 
available information could cause competitive harm to their busi- 
ness. Specifically, these commenters felt that certain of the data ele- 
ments would disclose the nature, quantity or the value of the com- 
modity being imported. 


CUSTOMS RESPONSE: 


Customs has reviewed the data elements involved and has made 
changes. Where a data element is regarded as commercially sensi- 
tive, it will only be provided after a breach of the bond has occurred 
or a actual liability exists. For example, the data elements relating 
to the existence and amount of antidumping or countervailing du- 
ties assessed will not be provided in advance of a claim. Another ex- 
ample is that Customs will not disclose the particular division of the 
principal using the bond unless a claim is being asserted. 

In addition, based on comments received, Customs has decided to 
eliminate the name of the ultimate consignee as part of the inter- 
face. This data element may be very commercially sensitive and is 
not necessary to the operation of the interface, since the surety has 
no recourse to this party. 


COMMENT: 


Several commenters felt that sanctions should be provided for 
any surety which discloses any information acquired in the inter- 
face to other persons. 


CUSTOMS RESPONSE: 


Customs is not aware of instances involving the improper use of 
this information in the past. As a prophylactic measure, however, 
Customs will require participating surety companies to sign an 
agreement under which they would agree not to disclose the infor- 
mation to outside parties. In the event that such an agreement is 
not honored, Customs could discontinue access to the surety inter- 
face for that company. 


COMMENT: 


One of the commenters expressed concern that the interface was 
simply a method to extract payment from sureties without provid- 
ing them with information that is necessary for them to be able to 
defend against claims. The interface, this commenter argues, is 
merely a pretext for overzealous collection in violation of due proc- 
ess rights. 


CUSTOMS RESPONSE: 


The Automated Surety Interface is a voluntary and cooperative 
effort between Customs and a surety company. Its goal is to im- 
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prove rather than frustrate the dissemination of necessary data 
from Customs to the surety. The program serves to enhance rather 
than diminish the quality of the information being made available 
to sureties. 


COMMENT: 


One commenter complains Customs should have used more than 
one surety company to test the interface, so that other sureties may 
enjoy the benefits of receiving this data. 


CUSTOMS RESPONSE: 


Since the interface was initially conceived, Customs has made 
clear its willingness to work with the surety industry in order to de- 
velop procedures for the more efficient exchange of information. 
One company, Washington International, came forward and ex- 
pressed interest. This company is both large enough and automated 
enough to be a suitable test company. Customs will consider re- 
quests by other sureties to participate in this phase of the program. 
Of course, Customs eventually envisions that the Automated Surety 
Interface will involve participation by all sureties. 


COMMENT: 


Apart from the issue of confidential commercial information, sev- 
eral commenters questioned the necessity of providing much of this 
data to the surety prior to a breach. The surety, they argue, has no 


use for such pre-breach information. 


CUSTOMS RESPONSE: 

The data provided by Customs will be used by the surety to better 
supervise and manage its bond obligations to Customs, including 
the setting of reserves and the assessment of risks. Customs has 
been reassured that by providing this data, the surety will be more 
prompt in the payment of Customs claims. Should these benefits 
not be forthcoming, Customs will reassess the decision to continue 
the interface. 


COMMENT: 

One commenter apparently believes that a surety will be able to 
receive data relating to transactions in which another surety com- 
pany is a party. 

CUSTOMS RESPONSE: 


The data provided to the surety is limited to transactions in 
which the surety acts as surety. 


IMPLEMENTATION 


As indicated above, Customs has decided to modify in part the da- 
ta elements being provided as part of the interface. The modifica- 
tion of this data will require a reprogramming period of several 
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weeks. The data elements as modified are set forth as appendices to 
this document. Appendix 1 consists of entry data which will be pro- 
vided regardless of a breach of the bond or a claim by Customs. Ap- 
pendix 2 relates to bills issued. Appendix 3 consists of data relating 
to fines, penalties, and forfeitures cases. 


Dated: February 24, 1988. 
E.H. Macu, 
Assistant Commissioner, 
Office of Commercial Operations. 


APPENDIX 1 
Data ELEMENTS To Be Provipep REGARDLESS oF A Claim By CusToMs 


A. Open entry data: 

. Entry number; 

. Entry type; 

Region, district, port of entry; 

. Filer code; 

. Surety code; 

Bond type; 

. Bond number; 

. Bond location; 

. Entry date; 

. Entry summary date; 

. Entry release date; 

. Reason for late filing; 

. Late reporting date; 

. Cancel reason; 

. Cancel date; 

. Extension suspension code; 

. Extension/suspension date; 

. Number of extensions; 

. Reject date; 

. Protest status; 

. Protest date; 

. Document filing location; 

. Importer of record (name and number of the bond prinicipal only); 
. Payment status; 

. Delayed antidumping duties code; and 
. Delayed contervailing duties code. 


1 
2 
3. 
4 
5 
6. 
7 
8 
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B. Liquidated entry data: 
1. Entry number; 
2. Surety code; 
3. Number of liq. reliq.; 
4. Document filing location. 
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APPENDIX 2 
Data To Be Provivep Arter A Biri Has Issuep 


. Bill number; 
. Surety code; 


Bill type; 
Bill date; 


. Bill status; 


Bill age; 


. Importer number; 

. Document number; 

. Protest date; 

. Protest decision date; 

. Bill amount; 

. Principal amount; 

. Interest amount; 

. Payment amount; 

. Cancel code; 

. Amount of estimated duty; 

. Amount of estimated taxes; 

. Amount of estimated antidumping duty; 
. Amount of estimated countervailing duty; 
. Amount of duty paid; 

. Amount of tax paid; 

. Amount of antidumping duty paid; 

. Amount of countervailing duties paid; 

. Liquidated duty amount; 

. Liquidated antidumping duty amount; 

. Liquidated countervailing duty amount; and 
. Liquidated tax paid. 


APPENDIX 3 
Data Provipep AFTER A BREACH Has OccurreD 


Case number; 


. Surety code; 


Bond number; 


. Violator ID; 


Violator name; 


. Violator code; 
. Violation type; 
. Status of violation; 


Status date; 


. Violation date; 
. Entry number; 
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APPENDIX 3—Continued 

. Penalty amount; 

. Mitigated amount; 

. Collection amount; 

. Violation citation; 

. Violation description; 

. Effective date of bond; 

. Bill or refund date; 

. Bill or refund amount; 
Amount of estimated duty; 
Amount of estimated taxes; 
Amount of estimated antidumping duty; 
Amount of estimated countervailing duty; 
Amount of duty paid; 
Amount of tax paid; 
Amount of antidumping duty paid; 
Amount of countervailing duties paid; 
Liquidated duty amount; 
Liquidated antidumping duty amount; 
Liquidated countervailing duty amount; and 
. Liquidated tax paid. 

[Published in the Federal Register, March 1, 1988 (53 FR 6216)] 


SSRARKESRES 


i) 
ray 


19 CFR Part 146 


RECONSIDERATION OF INTERPRETATION OF EXPORTATION 
FOR PURPOSE OF FOREIGN TRADE ZONES ACT 


AGENCY: U.S. Customs Service, Department of the Treasury 
ACTION: Proposed interpretive rule; solicitation of comments. 


SUMMARY: Customs has received a petition submitted on behalf of 
domestic associations asking that Customs reconsider its interpreta- 
tion of “exportation” for purpose of the Foreign Trade Zones Act. In 
a published ruling, Customs held that merchandise imported under 
a temporary importation bond (TIB), processed in the customs terri- 
tory of the U.S., and then transferred into a U.S. foreign trade zone 
(zone) for manufacturing, is considered “exported.” The ruling held 
that articles into which such merchandise is manufactured in the 
zone may be admitted to the customs territory upon making entry 
and depositing estimated duties. The petitioner challenges the con- 
clusion implicit in this ruling that because shipment of the mer- 
chandise to a zone for the purpose of manufacture is an “exporta- 
tion,” a TIB covering such merchandise could be cancelled, or a 
claim for drawback could be perfected, upon the transfer of the 
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merchandise. The petitioner claims that the decision is without sup- 
port in the Foreign Trade Zones Act, conflicts with the Congression- 
al intent underlying the TIB provisions of the Tariff Schedules of 
the United States and the drawback statute, and. contravenes the 
Customs definition of “export.” The petitioner also alleges that the 
decision encourages imports of foreign steel for ultimate consump- 
tion in the U.S. in conflict with the national steel policy, and that 
the decision has an adverse competitive effect on U.S. industries. 
The petitioner requests that the Customs interpretation be changed. 
This document invites public comment with respect to the correct- 
ness of Customs decision. 


DATE: Comments must be received on or before May 3, 1988. 


ADDRESS: Comments (preferably in triplicate) may be addressed to 
and inspected at the Regulations Control Branch, U.S. Customs Ser- 
vice, 1301 Constitution Avenue, NW., Room 2324, Washington, D.C. 
20229, (202-566-8237). 


FOR FURTHER INFORMATION CONTACT: William G. Rosoff, 
Drawback and Bonds Branch (202-566-5856). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Foreign trade zones (zones) are secured areas within the United 
States to which certain foreign and domestic merchandise may be 
brought for some purposes without being subject to the Customs 
laws of the United States. Their purpose is to attract and promote 
international trade and commerce. The Foreign Trade Zones Act of 
1934, as amended (19 U.S.C. 8la-81u) (“the Act”) provides for the 
establishment and regulation of foreign trade zones in the U.S. Sec- 
tion 3 of the Act (19 U.S.C. 81c), allows foreign and domestic mer- 
chandise to be brought into a zone without being subject to the Cus- 
toms laws of the U.S. The fourth proviso to that section expressly 
provides that for the purpose of the drawback laws, the warehous- 
ing laws and the laws on temporary importations under bond, mer- 
chandise may be.considered exported, when admitted into a zone for 
the sole purpose of exportation, destruction, or storage. Part 146, 
Customs Regulations (19 CFR Part 146), governs the admission of 
merchandise into a zone; the manipulation, manufacture, destruc- 
tion, or exhibition of merchandise in a zone; the exportation of mer- 
chandise from a zone; and the transfer of merchandise from a zone 
into the customs territory. 

Schedule 8, Part 5, Subpart C, Tariff Schedules of the United 
States (TSUS; 19 U.S.C. 1202), provides for temporary importations 
under bond (TIB’s). Under these provisions, merchandise to be re- 
paired, altered or, processed in the U.S., may be admitted into the 
U.S. under bond.without the payment of duty, provided the mer- 
chandise is exported within one year from the date of importation. 
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If merchandise entered under a TIB is not exported before the expi- 
ration of the bond period, liquidated damages in the amount of the 
bond may be assessed against the importer. 

Section 313, Tariff Act of 1930, as amended (19 U.S.C. 1313), pro- 
vides for the refund of customs duty on certain imported merchan- 
dise. This refund is known as “drawback,” and is generally depend- 
ent on exportation of the imported merchandise or an article manu- 
factured from the imported merchandise. 

Section 101.1(k), Customs Regulations (19 CFR 101.1(k)), defines 
“exportation” as a severance of goods from the mass of things be- 
longing to this country with the intention of uniting them to the 
mass of things belonging to some foreign country 

On June 22, 1984, Customs issued ORR Solan letter 216727, 
which held that merchandise that is imported under a temporary 
importation bond (TIB), processed in the Customs territory of the 
U.S. as defined in General Headnote (2), TSUS, and § 101.1(e), Cus- 
toms Regulations (19 CFR 101.(e)), and then transferred into a U.S. 
zone for manufacturing is considered “exported”. Accordingly, mer- 
chandise manufactured in a zone may be entered into the United 
States for comsumption upon payment of proper duty. It is implicit 
in this ruling that because shipment of the merchandise to a zone 
for the purpose of manufacture is an “exportation,” a TIB covering 
such merchandise could be cancelled or a claim for drawback could 
be perfected upon the transfer of the merchandise. 


The ruling was published as C.S.D. 84-97 on June 24, 1984 (18 
Cust. Bull. 1069), and republished on February 13, 1985 (19 Cust. 
Bull. 509), as C.S.D. 85-10. ORR letter ruling 218551 dated. January 
29, 1986, also followed the reasoning of C.S.D. 84-97/C.S.D. 85-10. 


INTERPRETATION QUESTIONED 


By letter dated February 25, 1987, a petition was submitted on 
behalf of the American Iron and Steel Institute, the Specialty Steel 
Industry of the United States, and the Automotive Parts and Acces- 
sories Association, challenging the correctness of C.S.D. 84-97/ 
C.S.D. 85-10. 

The petitioner claims that the decisions are without support in 
the Act and conflict with the Congressional intent underlying the 
TIB provisions of the TSUS and the drawback statute. The petition- 
er stresses that the legislative purpose of zones was to foster the ex- 
port trade; and the subject Customs decisions, in fostering domestic 
consumption of foreign steel, are contrary to that purpose. The peti- 
tioner further contends that the decisions are contrary to the long- 
standing concept of exportation under the Customs laws as inter- 
preted by the courts. Cited in support of this contention are Cam- 
bell v. U.S., 107 U.S. 407 (1883), Swan and Finch Co. v. U.S., 190 
U.S. 142 (1903), and Tidewater Oil Co. v. U.S., 171 U.S. 210. (1898). 
The petitioner further alleges that the decisions encourage imports 
of foreign steel for ultimate consumption in the U.S. in conflict with 
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the national steel policy, and that the decisions have an adverse 
competitive effect on U.S. industries. 

After review of the petition, Customs has determined that it must 
reconsider whether a shipment to a zone is an exportation. There is 
an abstract of a Customs letter dated July 1, 1965, which stated 
that a shipment to the Trust Territory of the Pacific Islands was an 
exportation within the drawback law. T.D. 56545(3) (1965). Howev- 
er, the binding effect of the abstract is questionable. See Borneo Su- 
matra Trading Co., Inc. v. U.S., 56 Cust. Ct. 166, 173-174, C.D. 2624 
(1966) and Ditbro Pearl Co., Inc. v. U.S., 72 Cust. Ct. 1, 8-9, C.D. 
4497 (1974). Moreover, in T.D. 78-459, Customs published a deci- 
sion, rather than a nonbinding abstract, in which it held that the 
Northern Mariana Islands could not be considered to be foreign ter- 
ritory to satisfy the requirement of exportation under the drawback 
laws. 

Even if a zone were considered not part of the United States for 
certain tariff purposes, it is not clear that shipment to a zone is an 
exportation. In the Act itself, Congress did not confuse sending mer- 
chandise into a zone for the sole purpose of an exportation, destruc- 
tion, or storage, with an actual exportation; instead, Congress mere- 
ly permitted that action to be considered as though it were an ex- 
portation. Similarly, under the warehouse laws, § 557, Tariff Act of 
1930, as amended (19 U.S.C. 1557), shipments to certain U.S. insu- 
lar possessions were permitted to satisfy a bond requirement with- 
out being an exportation. In the case of John Rothschild and Co. v. 
U.S., 16 Ct. Cust. Appls. 442, T.D. 43190 (1929), the court specifical- 
ly rejected the contention that if a place is not part of the U:S. for 
tariff purposes, a shipment to that place is an exportation. Like- 
wise, in the case of Mitsubishi International Corp. v. U.S., 55 Cust. 
Ct. 319, 325-327, C.D. 2597 (1965), the court held that a shipment to 
Guam was not an exportation for the purpose of the drawback laws 
and the laws on temporary importations under bond. The court held 
that Guam had not acquired the status of a foreign country and 
that an exportation is a shipment to a foreign country with the in- 
tent of joining it to the commerce of that country. 


COMMENTS 


Before making a determination on this matter, Customs invites 
written comments from interested parties on this issue. The peti- 
tion, as well as all of the comments received in response to this no- 
tice, will be available for public inspection in accordance with the 
Freedom of Information Act (5 U.S.C. 552), § 1.4, Treasury Depart- 
ment Regulations (31 CFR 1.4), and § 103.11(b), Customs Regula- 
tions (19 CFR 103.11(b)), on regular business days between the 
hours of 9:00 a.m. and 4:00 p.m. at the Regulations Control Branch, 
Room 2324, Customs Headquarters, 1301 Constitution Avenue, 
NW.,-Washington, D.C. 20229. 
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DraFTING INFORMATION 


The principal author of this document was Harold M. Singer, 
Regulations Control Branch, U.S. Customs Service. However, per- 
sonnel from other offices participated in its development. 

WILLIAM VON Raas, 
Commissioner of Customs. 


Approved: February 25, 1988. 
Francis A. Keatine II, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, March 4, 1988 (53 FR 6996)] 
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Decisions of the United States 


Court of International Trade 
(Slip Op. 88-11) 


ILWU Loca. 142, pLaintirr v. RAYMOND J. DoNOvVAN, SECRETARY OF 
Lasor, UniTeD STaTes OF AMERICA, DEFENDANT 


Court No. 83-5-00779 
Before Re, Chief Judge. 


MEMORANDUM OPINION AND ORDER 


Plaintiff, pursuant to Rule 56.1 of the Rules of The United States Court of Inter- 
national Trade, moved for judgment in its favor upon the agency record. ae 
pursuant to Rule 1 of the rules of the court, moved for an order remanding this 
tion to the Department of Labor. Plaintiff has cross-moved for denial of defendant's 
motion for remand. 

Held: This action is remanded to the Secretary of Labor for redetermination of the 
certification of eligibility for trade adjustment assistance benefits of former employ- 
ees of Puna Sugar Company, consistent with this opinion and order. 

(Decided January 28, 1988) 

King, Nakamura & Chun-Hoon, (James A. King), for the plaintiff. 

Richard K. Willard; Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch (A. David Lafer on the motion), for the defendant. 

Re, Chief Judge: Pursuant to Rule 56.1 of the rules of the court, 
plaintiff has moved for an order directing that judgment in this ac- 
tion be entered in its favor upon the agency record. 

In response to plaintiff's motion, defendant moved for an order 
remanding this action to the Department of Labor for a period of 60 
days, pursuant to Rule 1 of the rules of the court. Plaintiff has 
cross-moved for denial of defendant’s motion for remand, and sub- 
mits that the court render judgment upon the record now before it. 

In ILWU Local 142 v. Donovan, 9 CIT 620 (1985), plaintiff on be- 
half of former employees of the Puna Sugar Company, challenged 
the Secretary of Labor’s denial of certification of eligibility for bene- 
fits under the trade adjustment assistance program of the Trade 
Act of 1974, tit. II, §§ 221-249, 284, 19 U.S.C. §§ 2271-2321, 2395 
(1982). 9 CIT at 620. The court held that the Secretary’s determina- 
tion that increases in raw sugar imports did not contribute impor- 
tantly to the workers’ separation from employment was not sup- 
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ported by substantial evidence contained in the record, and was not 
in accordance with law. Jd. On plaintiff's motion, the court vacated 
the Secretary’s determination, and remanded the case to the Secre- 
tary for a redetermination of eligibility for trade adjustment assis- 
tance benefits. Id. at 625-26. 

Contending that the court failed to consider several issues raised 
in defendant’s opposition to plaintiff's motion, the defendant moved 
for‘a rehearing. ILWU Local 142 v. Donovan, 10 CIT ——, Slip Op. 
86-28, at 2 (Mar. 13, 1986). After due consideration, the court held 
that the defendant had not satisfied the requirements for the grant- 
ing of a rehearing and denied the defendant’s motion. JLWU Local 
142 v. Donovan, 10 CIT ——, Slip Op. 86-28, at 12. In its motion for 
a rehearing, the defendant urged the contention or argument which 
is now the subject of its motion for remand. In essence, the defend- 
ant justified the Secretary’s denial of benefits under the trade ad- 
justment assistance program, 19 U.S.C. §§ 2271-2321 (1982), because 
of its finding or conclusion that the 1981 increase in imports of raw 
sugar was ultimately exported under the government’s drawback 
program. Slip Op. 86-28, at 2-3; see, 19 U.S.C. § 1313 (1982). In cus- 
tom’s law, a drawback is a repayment of duties paid upon goods pre- 
viously imported into the United States and used in the manufac- 
ture or production of articles which are then exported. See Nicholas 
& Co. v. United States, 7 Ct. Cust. App. 97, 110 (1916), aff'd, 249 
U.S. 34 (1919). 

Under the drawback program, the full amount, less 1 percent, of 
the import duties paid for merchandise used in the manufacture or 
production of goods exported, is refunded. Hence, the defendant 
concluded that the imported raw sugar was simply being refined in 
the United States and then exported, thus having no effect on the 
domestic production of raw sugar. On judicial review, however, this 
court held that the Secretary, in effect, had done no more than to 
present certain data on the drawback program without having eval- 
uated it or explained its relevance to the Secretary’s determination. 
ILWU Local 142 v. Donovan, 10 CIT ——, Slip Op. 86-28, at 11. 

After having denied the defendant’s motion for rehearing, the 
court remanded the case to the Secretary for a redetermination of 
the question of the certification of eligibility. In compliance with 
the court’s order, the Secretary conducted a further investigation, 
and submitted a redetermination. The Secretary also submitted a 
supplemental administrative record, together with a copy of the No- 
tice of Further Determination which reaffirmed the initial denial of 
certification of the former employees of the Puna Sugar Company. 
51 Fed. Reg. 18,388 (1986). The Secretary, however, all but aban- 
doned an earlier emphasis on the availability of High Fructose Corn 
Syrup (HFCS) as a more important cause of work separations than 
raw sugar imports. See id.; see also ILWU Local 142 v. Donovan, 9 
CIT at 624-25. (Secretary’s emphasis on HFCS as more important 
cause of worker separation not. supported by evidence). The Secre- 
tary’s redetermination focused instead on the drawback argument. 
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In response to the Secretary’s redetermination, on remand, the 
plaintiff moved for judgment upon the agency record, contending, 
that defendant’s reliance on the drawback program, was unfounded. 
Defendant responded to plaintiffs motion by cross-moving for a 
remand. 

The court is empowered to review a decision by the Secretary 
which denies certification of eligibility for trade adjustment assis- 
tance benefits to assure that the determination is supported by sub- 
stantial evidence, and is in accordance with law. 19 U.S.C. § 2395(c) 
(1982). After careful review of the administrative record and of the 
briefs of the parties, the court again remands the action to the Sec- 
retary for further proceedings in accordance with this opinion. 

For the Secretary to certify a petitioning group of workers as eli- 
gible, his investigation must disclose, among other things: 

(3) that increases of imports of articles like or directly competi- 
tive with articles produced by such workers’ firm or an appro- 
priate subdivision thereof contributed importantly to such total 
or partial separation, or threat thereof, and to such decline in 
sales or production. 


19 U.S.C. § 2272(3) (Supp. III 1985). 

In ILWU v. Donovan, 9 CIT 620, the court vacated the determina- 
tion of the Secretary of Labor and remanded the case to the Secre- 
tary for a thorough inquiry, and redetermination. In remanding the 
case, the court stated, “[s]ince the Secretary may wish to take addi- 
tional evidence on matters pertaining to the workers’ petition, it is 
noted that ‘the Secretary’s latitude on remand extends to the full 
scope of his function under the Act.’ ” 9 CIT at 625-26 (quoting Jn- 
ternational Union v. Marshall, 584 F.2d 390, 396 (D.C. Cir. 1978)). 

After reviewing the workers’ petition on remand, the Secretary 
redetermined that the petition should be denied. The redetermina- 
tion issued by the Secretary, however, abandoned the earlier em- 
phasis on the increased use of HFCS, and focused instead on the ef- 
fect of the government’s drawback program on the increased impor- 
tation of raw sugar in 1981 and the separation of workers from 
employment. Conceding that reconsideration is within the Secre- 
tary’s authority on remand, the plaintiff does not dispute the use of 
a new rationale. 

Although the plaintiff does not dispute the right of the Secretary 
to submit a new rationale to explain the denial of certification for 
assistance benefits, it denies completely the merit or efficacy of the 
argument, characterizing it in its brief as “esoteric” and “fanciful.” 
Plaintiff, calls the court’s attention to a fundamental flaw, which, if 
left unexplained renders nugatory the defendant’s drawback argu- 
ment. In essence, the plaintiff notes that the sugar drawback claims 
filed in 1981, the year in which plaintiff contends that increased 
sugar imports caused the workers at Puna Sugar Company to lose 
their jobs, were almost exclusively related to imports of raw sugar 
during the years 1978 and 1979, not 1981. Therefore, plaintiff con- 
tends that the Secretary is merely speculating on the reasons which 
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caused or underlie the increased imports in 1981. Although it is pos- 
sible that the increase may have been caused by a continued desire 
on the part of companies to take advantage of the drawback pro- 
gram, there may indeed have been other causes or explanations. 
The memorandum prepared by the Office of Trade Adjustment As- 
sistance, upon which the Secretary relied in making the redetermi- 
nation to deny assistance, provides inadequate data or evidence to 
support the Secretary’s conclusion. Simply stated, it is unclear from 
the redetermination whether the increased imports in 1981 were ei- 
ther caused by or in response to the drawback program. 

In its motion for remand, the defendant acknowledges that the 
drawback argument is not supported by substantial evidence in the 
administrative record, and candidly admits that there is no concrete 
data to demonstrate that increased imports in 1981 were in fact ex- 
ported. The defendant indicates that the requested remand would 
permit the office of Trade Adjustment Assistance to investigate fur- 
ther the drawback question raised. The defendant also submits that, 
as part of the investigation, the Department of Labor would seek to 
obtain from the Customs Service, information and data on draw- 
back from 1981 importations of raw sugar, which would be included 
in the administrative record. 

It is pertinent to note that the defendant’s request for remand is 
made pursuant to Rule 1 of the rules of the court. Rule 1 states that 
the rules of the court “shall be construed to secure the just, speedy, 
and inexpensive determination of every action.” Since the data that 
the defendant seeks to procure on remand may be essential to the 
just resolution of this case, the defendant’s motion should be grant- 
ed. Furthermore, pursuant to the Customs Courts Act of 1980, if the 
court is unable to determine the correct decision of a case on the ba- 
sis of the evidence presented, it may order “such further adminis- 
trative or adjudicative procedures as the court considers n 
to enable it to reach the correct decision.” 28 U.S.C. § 2643(b) (1982). 
In Jarvis Clark Co. v. United States, 733 F.2d 873 (Fed. Cir. 1984), 
the court held that this section of the United States Code mandated 
that “the court reach a correct decision in every case” either by re- 
manding it for further proceedings, conducting its own hearing, or 
examining “the law and the tariff schedules on its own initiative 
** *” 733 F.2d at 878. 

Judicial authority supports the granting of a request for remand 
if it fosters and promotes fundatmental fairness. See, e.g., Roquette 
Freres v. United States, 6 CIT 42 (1983). In Roquette Freres, the 
court. granted a defendant’s motion for remand to the International 
Trade Commission, noting that it “would be an intolerable miscar- 
riage of justice and a blemish upon the review process of adminis- 
trative determinations” to allow judicial review on an administra- 
tive record which lacked information that should have been includ- 
ed. 6 CIT at. 43. 

A motion for remand of this type is not granted lightly and with- 
out serious consideration. As the history of this case reveals, this is 
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not the first time the case has been remanded, and years have 
passed since plaintiff first filed its petition for trade adjustment as- 
sistance benefits under section 221(a) of the Trade Act of 1974. The 
Supreme Court has cautioned that, to justify a remand because of 
newly discovered evidence or similar grounds, a showing should be 
made that the necessity for the remand has not been caused by the 
applicant’s lack of due diligence. See Toledo Scale Co. v. Computing 
Scale Co., 261 U.S. 399, 424-25 (1923). In this case, the court has 
concluded that considerations of fundamental fairness dictate that 
this action be remanded in order to provide for its just 
determination. 

In its decision, the court has considered the factors and circum- 
stances which are relevant to the motion to remand, and expresses 
no opinion on the contentions of the plaintiff which pertain to the 
merits of the questions presented. 

For the foregoing reasons, it is 

OrpErED that plaintiffs motion for judgment upon the agency 
record, is denied. It is also 

OrDERED that defendant’s motion for remand, is granted. 

It is also 

OrpERED that the case is remanded to the Department of Labor 
with instructions that it conduct and complete its investigation of 
exports of refined sugar under the drawback program, 19 U.S.C. 
§ 1313, as required by the issues raised in this case. It is also 

OrperED that the Secretary shall certify the record and report to 


the court the results of the further proceedings within 60 days from 
the date of the entry of this opinion and order. It is also 

OrvDERED that plaintiff's cross-motion for denial of defendant’s mo- 
tion for remand, is denied. 


(Slip Op. 88-12) 
Hampco AppaREL, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 87-12-01175 


Before Tsouca.as, Judge. 
[Judgment for plaintiff.] 
(Decided January 28, 1988) 


Rode & Qualey (Patrick D. Gill and Eleanore Kelly-Kobayashi) for plaintiff. 
Richard K. Willard, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge; International Trade Field Office, Commercial Litigation Branch, Civil Divi- 
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sion, U.S. Department of Justice (Michael T. Ambrosino and John J. Mahon) for 
defendant. 


OPINION 


TsoucaLas, Judge: A trial was held in this matter on January 13 
and 14, 1988, for the purpose of determining whether certain gar- 
ments were properly classified by Customs as shorts under item 
381.62, Tariff Schedules of the United States (“TSUS”): “Other 
men’s or boys’ wearing apparel, not ornamented: Of cotton: Not 
knit; * * * Other: * * * Other: * * * Shorts”; or whether they qualify 
as swimwear and should be classified under item 381.6585, TSUS: 
“Other men’s or boys’ wearing apparel, not ornamented: Of cotton: 
Not knit: * * * Other: * * * Other: * * * Other.” As plaintiff request- 
ed an immediate decision on the merits, the Court, ruling from the 
bench, determined that the imported merchandise was in fact 
swimwear, classifiable under item 381.6585, TSUS. This opinion is 
issued in accordance with that decision. 


BACKGROUND 


On April 15, 1987, plaintiff requested a binding ruling from the 
U.S. Customs Service, on a garment described as style no. 5640-5, 
made of 100% cotton twill, which contained a liner of 100% nylon, 
two side inseam pockets, a lone back button flap pocket, and an 
elastic waist with a drawstring, either inside or outside. It was an- 
ticipated that the country of origin would be China. By Letter Rul- 
ing 823218, dated May 7, 1987, the Area Director, New York Sea- 
port, determined that the garment was classifiable under item 
381.6585, TSUS, with duty at the rate of 8% ad valorem, and within 
textile quota category 359. 

In reliance upon this binding ruling, plaintiff finalized arrange- 
ments for the manufacture of this merchandise in the People’s Re- 
public of China (“PRC”), and the entry into the United States pur- 
suant to textile category 359. On August 6, 1987, Customs’ Head- 
quarters issued Letter Ruling 080500, which revoked the New York 
ruling and determined that the merchandise in issue was classifia- 
ble as shorts under item 381.62, TSUS, with duty at the rate of 
162% ad valorem, and that the applicable textile quota designation 
was category 347. 

On October 26, 1987, plaintiff attempted to enter several gar- 
ments of style no. 5640-5, claiming classification under item 
381.6585, TSUS, and tendered a visa for textile category 359. Entry 
was rejected on October 28, 1987, and plaintiff was advised to enter 
the merchandise under item 381.62, TSUS, with a visa for textile 
category 347. However, at that time category 347 was embargoed, 
and plaintiff could not obtain that visa, therefore, the entry was 
precluded. Plaintiff filed a protest on October 29, 1987, against the 
exclusion of the merchandise, which was denied on December 4, 
1987. 
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At trial, plaintiff presented seven witnesses, five of whom were 
qualified as experts in the field of design, production, manufacture, 
marketing and retail sale of apparel. Each testified that a swim 
trunk is constructed with a nylon tricot lining, and an elasticized 
waist with a drawstring. They also testified that shorts do not have 
linings. Each of the expert witnesses presented by the plaintiff ex- 
amined Joint Exhibit No. 1, which is the garment in question, and 
all testified that, in their opinion, it was a swim trunk or swimsuit. 
The testimony of William Hanrahan and Lawrence Burstein also 
revealed that the garment was designed and constructed as 
swimwear. 

Defendant’s two expert witnesses concurred with the general defi- 
nition of swimwear provided by plaintiffs witnesses. However, one 
of the defendant’s experts, Jules Lavner, testified that because the 
garment was made with a cotton twill outer shell and had pockets, 
he considered it to be shorts even though it could be used for swim- 
ming. While he was of the opinion that the cotton was too heavy to 
be used as swimwear, he does know of cotton swimwear, and has 
seen swimwear with side pockets. Defendant’s other expert, Emanu- 
el Glazer, who manufactures swimwear, stated that the garment in 
question (Joint Exhibit No. 1) was a multipurpose short because it 
could be used for purposes other than swimming. He conceded, how- 
ever, that swimwear made by his company and almost all swimwear 
could be used for other purposes. 


DIscusSION 


The testimony of all the expert witnesses, both for plaintiff and 
defendant, establish that swimwear is defined as a garment which 
has an elasticized waistband with a drawstring, and a liner of nylon 
tricot, designed and used for swimming; whereas shorts usually do 
not have elasticized waistbands, have no inner lining and have a fly 
front. In examining the garment sought to be imported (Joint Ex- 
hibit No. 1), the court finds the garment to meet these criteria: it 
was constructed with an elasticized waistband, a drawstring, and an 
inner lining made of nylon tricot material. 

Plaintiff's witness, Peter Martin, an attorney-adviser in the Office 
of Regulation and Rulings of the U.S. Customs Service, prepared 
Letter Ruling 080500, of August 6, 1987 revoking the ruling which 
classified the garment in question as a swimsuit. This revocation, 
upon which defendant relies, states: 


In determining whether a garment falls within the purview of 
swimwear and would not, therefore, be classified as shorts, if a 
question concerning the commercial identity of the garment 
arises, Customs look to the following features. 


(1) Fabric from which the garment is made. Fabrics such as 
denims, corduroys, and twills are usually heavier fabrics than 
used in normal swimwear. Such fabrics are bulkier and absorb 
more water than is usually desirable for swimwear. 
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- (2) Side inserted pockets are usually a characteristic of shorts 
and not swimwear. In addition, the extra fabric required adds 
to the water absorbency of the garment. 


(3) Cotton liners, again because of increased water absorbency, 
are more often found on multipurpose or running shorts. 


(4) A fly front is not a normal feature on swimwear. 


The weight and absorbency of the fabric of each garment in 
question is the peapene criterion and — be determinative by 
itself * * *. Each article of apparel should be considered as a 


whole and, due to the specific nature of swimwear, if a garment 
is not readily identifiable as swimwear, it is a multipurpose gar- 
ment and should be classified as shorts. : 


* * 


* * * When Customs views this garment as a whole, the weight 
of the material which forms the outer shell in conjunction with 
two inserted sideseam pockets and a single rear pocket creates 
a eens that cannot, through its appearance, be readily iden- 
tified as swimwear. This garment can and will be used as 
swimwear, but it can and will also be used for alternative activ- 
ities which are totally unrelated to swimming, e.g., boating, bas- 
ketball and bicycling. 


See Plaintiff's Exhibit 10 (emphasis added).! Upon questioning, Mr. 
Martin admitted that almost any form of swimwear can be used for 
the alternative activities described by him in the ruling. 

The testimony at trial clearly shows that the garment at issue 
herein was readily identifiable as swimwear.? Further, the mer- 
chandise itself is persuasive evidence as to its use as swimwear. 
Mast Industries, Inc. v. United States, 9 CIT 549, 552 (1985), aff'd, 
786 F.2d 1144 (Fed. Cir. 1986). The garment has a nylon tricot inner 
lining and an elastic waistband with a drawstring, and satisfies the 
criteria set forth in Customs’ ruling of August 6, 1987. The testimo- 
ny of the expert witnesses establishes that the fabric from which 
the garment is made is a design and fashion factor and there was 
testimony adduced at trial that cotton twill is the “in fabric” for 
swimwear today. See, e.g., Testimony of Leslie Susan Stark. 

One reference source used by Customs is The Textile Category 
Guidelines for Fabric and Garments Reported Under Various Cate- 
gories, C.L.E. June 1987. See Defendant’s Exhibit I. These guidelines 
recognize swim trunks as a particular type of garment, one distinct 
from shorts: 


Garments commercially known as j} or athletic shorts are 
normally loose-fitting short pants usually extending from the 
waist to the upper thigh and usually have an elastic waistband. 
They may resemble swim trunks for men, boys, or male infants, 


1 Note, in the Letter Ruling of May 7, 1987 Customs specifically stated that a garment that has “short legs with side 
vents, an elasticized waistband through which a drawstring is threaded, a knitted liner which appears to be of man-made 
fibers, at each side an open pocket, and on one side of the upper back a pocket with a buttoned flap” is classifiable as swim 
trunks under item 381.6585, TSUS. 

2 See Testimony of Leslie Susan Stark, William Hanrahan, Lawrence H. Burstein and Linda Stebelman; Defendant's Ex- 
hibits 1, 2, 4-8, and 13-17. 
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which are not included in this category. Such garments (swim 
trunks) will usually have an elasticized waist with a drawstrin; 
and a full lightweight support liner * * *. While a fly front will 
not preclude a garment from being swimwear, normally a gar- 
ment with a fly front and two or more pockets is shorts and not 
swimwear. Garments which cannot recognized as swim 
trunks will be considered shorts. 


Id. at 42. 

Therefore, in determining whether a garment falls within the 
purview of swimwear and not shorts, we have to look to the follow- 
ing features: 


(1) whether the garment has a elasticized waistband through 
which a drawstring is threaded; 

(2) whether the garment has an inner lining of lightweight 
material, namely, nylon tricot; and 

(3) whether the garment was designed and constructed for 
swimming. 


If all of the above are present, the garment is swimwear. If the gar- 
ment does not have an inner lining and has a fly front, it would be 
considered shorts. This garment does possess the features described 
by Customs as being indicative of swim trunks. 

As the merchandise was designed, manufactured, marketed, and 
intended to be used as swimwear, it cannot be classified as shorts. 
Cf. Mast Industries, 9 CIT 549 (factual determination that merchan- 
dise consisted of nightwear; therefore, could not be classified under 
the eo nomine provision for “shirts”). “Where an article is in char- 
acter or function something other than as described by a specific 
statutory provision—either more limited or more diversified—and 
the difference is significant, it cannot find classification within such 
provision.” Robert Bosch Corp. et al. v. United States, 63 Cust. Ct. 
96, 103, C.D. 3881 (1969). 

The fact that a garment could have a fugitive use or uses does not 
take it out of the classification of its original and primary use. The 
primary design, construction, and function of an article will be de- 
terminative of classification, whether or not there is an incidental 
or subordinate function. Trans-Atlantic Co. v. United States, 67 
Cust. Ct. 296, 299, C.D. 4288 (1971), aff'd, 60 CCPA 100, C.A.D. 1088, 
471 F.2d 1397 (1973). A swimsuit has been defined as “a garment 
designed for wearing while swimming.” The New Encyclopedia Brit- 
tanica, Vol. II, at 446 (15th Ed. 1986). The fact that swimwear may 
be used for other incidental purposes unrelated to swimming, e.g., 
boating, basketball, volleyball and bicycling, does not change its 
character as swimwear. If the garment was designed and construct- 
ed as swimwear, it shall be so classified. 


CoNCLUSION 


From all the evidence adduced at trial, this Court finds that the 
garment at issue herein is swimwear and, that plaintiff has met its 
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burden in overcoming the presumption of correctness attached to 
the Customs decision. Therefore, judgment must be entered in 
plaintiff's favor, and the merchandise may be entered under item 
381.6585, TSUS, under textile category designation 359. So ORDERED. 


(Slip Op. 88-13) 
B anv E Sates Co., INc., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 83-01-00160 


OPINION 
[On classification of children’s pajama bags, judgment for the defendant.] 
(Decided February 2, 1988) 


Rode & Qualey (Patrick D. Gill) for the plaintiff. 

Richard K. Willard, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch, U.S. De- 
partment of Justice (Susan Handler-Menahem) for the defendant. 


Aquitino, Judge: Upon importation from Taiwan, plush, animal- 
shaped pajama bags were classified under item 389.50, Tariff Sched- 
ules of the United States (“TSUS”) as “Articles not specifically pro- 


vided for, of textile materials: * * * Other articles, not ornamented: 
* * * Of man-made fibers: * * * Pile or tufted construction”, dutia- 
ble at 12 cents per pound, plus 22.7% ad valorem. 

The plaintiff importer claims that this merchandise should have 
been classified under item A386.09, TSUS, free from duties under 
the Generalized System of Preference, as articles not specially pro- 
vided for, of textile materials, ornamented. In the alternative, the 
plaintiff claims classification under item A737.40, TSUS, free from 
duties, as toy figures of animate objects (except dolls), not having a 
spring mechanism and not stuffed. 


THE MERCHANDISE 


The goods are children’s pajama bags, constructed of man-made 
pile fabric and marketed sub nom. “P.J. Pouch”. They are designed 
to resemble a bunny, a frog or a teddy bear and to store young chil- 
dren’s nightwear when not being worn. The bunny bag is colored 
pink and has stand-up ears and a bushy tail. The frog-like bag is 
green with bulging eyes. The bear bag resembles a panda, with a 
white body and black patches around its eyes. The bunny and the 
bear have plastic eyes and “pom-pom” noses which are glued to 
their faces. The frog’s eyes are pom-pom-styled, and its nostrils and 
dimples are felt dots, all of which are glued to its face. Each bag has 
a yarn mouth that is affixed to the face by glue and a few looping 
stitches. Each has two pouches. The main one comprises the body of 
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the bag and is of sufficient size to house the nightwear. A smaller 
“pocket” patch is sewn onto the front of the main pouch, forming a 
second, shallow pouch. While this second pouch is too small to use 
for storing pajamas, other, incidental items can be placed within it. 
Finally, each bag comes equipped with a string attached to the 
head, allowing the piece to hang from a bedpost or doorknob. 


Discussion 


Jurisdiction of the court is pursuant to 28 U.S.C. § 1581(a). The 
parties have filed cross-motions for summary judgment. The court 
has examined the pleadings and plaintiff's Statement of Material 
Facts and defendant’s response thereto and concurs with the lat- 
ter’s representation that “there are no material facts in this case as 
to which there is a genuine issue to be tried.”? 

Plaintiff's primary point focuses on whether the merchandise is 
ornamented within the meaning of the TSUS by the ears, eyes, 
noses, mouths and pocket patches. Its position is: 


* * * An examination of the articles in issue, Exhibits A, B, and 
C to the complaint, demonstrates that the pajama bags are af- 
fixed with non-functional appendages which enhance the ap- 
pearance of the pajama bags by giving them toylike features of 
animals. We submit that the ears, eyes, noses, and pocket 
patches on the imported articles constitute ornamentation 
within the meaning of Schedule 3, Headnote 3(a\(iii), (iv), and 
(v). These are clearly types of ornamentation in the form of tex- 
tile fabrics and other ornaments or combinations thereof de- 

scribed in the fore-going headnote. Furthermore, we submit 
that the stitched-on mouths of these articles constitute orna- 
mental needlework, not the type of functional stitching exclud- 
ed from the definition of ornamentation in Schedule 3, Head- 
note 3(a\iXB). Indeed, this stitching is quite simply embroidery 
as described in Schedule 3, Headnote 3(a)iXA).? 


The referenced sections of Headnote 3 to Schedule 3 (1982) pro- 
vided as follows: 


(a) [T]he term “ornamented”, as used with reference to 
textile fabrics and other articles of textile materials, means 
fabrics and other articles of textile materials which are or- 
namented with— 


(i) fibers, filaments (including tinsel wire and lame), 
yarns, or cordage, any of the foregoing introduced as 
needlework or otherwise, including— 


(A) embroidery, and pile or tufting, whether 
wholly cut, partly cut, or not cut, and 

(B) other types of ornamentation, but not in- 
cluding functional stitching or one row of straight 
hemstitching adjoining a hem; * * * 


ypuemaat of he Unies Diets end eanate te Pease a Retenens of Materiel Fests, p. 2. 
2 Plaintiff's Memorandum in Support of Motion for Summary Judgment, p. 
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(iii) lace, netting, braid, fringe, edging, tucking, or 
trimming, or textile fabric; 

(iv) applique and replique work, beads, bugles, span- 
gles, bullions.or ornaments; or 

(v) any combination of the foregoing types of orna- 
mentation; * * *. 


Part 7, Subpart B to that Schedule 3 covered articles not specially 
provided for, of textile materials, whether or not ornamented. 

The issue of ornamentation has been discussed thoroughly in sev- 
eral recent cases. See Nissho-Iwai American Corp. v. United States, 
11 CIT ——, 664 F.Supp. 1438 (1987), appeal docketed, No. 87-1388 
(Fed. Cir. June 9, 1987); Gelmart Industries Inc. v. United States, 11 
CIT ——, 655 F.Supp. 482 (1987); Generra Sportswear Co. v. United 
States, 10 CIT ——, Slip Op. 86-133 (Dec. 16, 1986). Central to the 
determination of each case was the two-prong test set forth in Unit- 
ed States v. Endicott Johnson Corp., 67 CCPA 47, 51, C.A.D. 1242, 
617 F.2d 278, 282 (1980). In that case, the court of appeals addressed 
the issue of whether arch stitching on cotton-canvas shoe uppers 
constituted ornamentation within the meaning of the TSUS. In 
holding that it did not, the court relied on the following approach: 


* * * The first question is: Does the addition of the [alleged or- 
namental features] impact no more than an incidental, decora- 
tive effect? The next question is: Do the [features] have a func- 
tionality which is primary to any ornamentative nature? An af- 
firmative answer to either results in a nonornamental 
classification. If the former is resolved first, however, the latter 
may no longer be critical to a determination.’ 


As to the first question, this court must decide whether the eyes, 
ears, mouths, noses and pocket patches visibly enhance, embellish, 
beautify, adorn or decorate the merchandise. Brittania Sportswear 
v. United States, 5 CIT 212, 215 (1983). Only upon a finding that it 
is visibly ornamented must a determination be made as to whether 
“the feature possesses functionality to which the ornamental char- 
acter is merely incidental.” Jd. After reviewing the exhibits submit- 
ted, the court finds that the addition of the facial features creates 
an effect, which, while adorning and completing the merchandise’s 
appearance, is nevertheless more than merely incidental or 
decorative. 

As to the second question, the plaintiff argues: 


The function of the imported articles is to store pajamas. The 
decorative features described above have absolutely nothing to 
do with the function and simply decorate and enhance the ap- 
pearance of these articles * * *. The features serve only to deco- 
rate. Only if these features were functional could the classifica- 
tion as non-ornamented stand.‘ 


3 67 CCPA at 50, 617 F.2d at 281 (footnote omitted). The court stated that the presence of an ornamental effect was a 
question of fact. Id. 
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On this point, the courts in Endicott Johnson and more recently in 

Nissho-Iwai American have taken the approach that 
[flunctional textile features have been described as those serv- 
ing a significant purpose with respect to the character, con- 
struction, or manufacture of an article * * *. It is functional ca- 
pability, together with the appropriateness ‘of that function to 
= gexmment, which determines whether or not the feature is 
unctional, 


to quote from the latter opinion, 11 CIT at ——, 664 F.Supp. at 1440 
(citations omitted). 

Clearly, the alleged ornamentations serve a greater function for 
the product as a whole than mere decoration. The mouths, noses, 
eyes and ears are necessary for the animal likenesses which are the 
very essence of the merchandise. Stripped of those features, the 
bags would be inconsequential. Since the facial features do serve an 
apparent, significant purpose with respect to the character of the 
merchandise at issue, the court cannot, and therefore does not, hold 
that they constitute ornamentation for tariff purposes. That is, 
plaintiffs claim that the merchandise was improperly classified by 
the Customs Service cannot stand on that ground. 

As indicated above, plaintiffs alternate claim is that the goods 
are better classified under item A737.40, TSUS as toy figures. 
Under Headnote 2 to Subpart E, Part 5 of Schedule 7, an import is 
classified a toy when its chief use is for amusement. 

However, merchandise cannot have two such uses, one for amuse- 
ment as a toy and another for something else. See, e.g., Childcraft 
Education Corp. v. United States, 742 F.2d 1413 (Fed. Cir. 1984). 
Since the plaintiff admits that the merchandise here “is not a toy 
but a functional pajama bag”> and that the pouches are “primarily 
used by children for storage of pajamas”, its alternate claim for 


classification under item A737.40 also cannot stand. 
* * * * * * x 


In summary, the plaintiff has not overcome the presumption of 
correctness that attaches to the challenged classification, and judg- 
ment must therefore enter, dismissing this action. 


‘ Plaintiff's Memorandum, p. 3 (citations omitted). 
5 Id. at 4. 
§ Complaint, para. 18. 
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(Slip Op. 88-14) 
Dongon Marine Co., INc., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 85-4-00595 


Before Rao, Judge. 


Plaintiff's letter correspondence with the Customs Service attempting to have an 
entry reliquidated is effective as an informal protest when it is treated as a protest 
by Customs, and the actions is not subject to dismissal for lack of jurisdiction because 
a timely protest was not filed. 

A summons may be amended to correct a clerical error in the protest number enu- 
merated thereon. 


(Defendant’s motion to dismiss for lack of jurisdiction denied) 
(Dated February 4, 1988) 


Robert P. Whelan, for plaintiff. 

Richard K. Willard; Assistant Attorney General, Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office (Judith M. Barsilay on the brief) for 
defendant. 


Rao, Judge: This civil action is before the Court on defendant’s 
motion to dismiss the complaint for lack of jurisdiction and plain- 
tiffs opposition thereto. It involves the entry, on February 1, 1983, 
of one “Giant Grab” clam shell bucket, used in ocean salvage work 
for approximately 3 to 6 months and then returned to its owners in 
West Germany. Because the lease contract contained an option to 


purchase, the United States Customs Service (Customs) appraised 
the merchandise at its full value of $300,000 and assessed it with 
duty at the rate of 3.8% ad valorem pursuant to item 664.08, Tariff 
Schedules of the United States (TSUS) and estimated duties of 
$11,400 were collected. 

The entry, No. 133570, was liquidated on July 22, 1983 by the 
Customs Service as “no change.” It is plaintiff's claim that the mer- 
chandise should have been entered duty free, or at worst, on the ba- 
sis of the value of the lease contract and not on the value of the 
merchandise. 

On November 9, 1984 Customs at New York assigned a request 
control number, i.e. 1001-3-202943 to plaintiff's request and by let- 
ter dated May 18, 1984 responded to plaintiff's previous letter re- 
quest, stating that the claim had been reviewed and that Customs 
had determined that there was “no clerical error, mistake of fact or 
other inadvertence correctable under sec. 520(c\(1) of the Tariff Act 
of 1930, as amended. On June 6, 1984 plaintiff filed protest number 
1001-4-007328 protesting the “decision dated 5/18/84”, and this 
protest was subsequently denied on October 26, 1984. 

Prior to the liquidation of the entry, on February 9, 1983, plain- 
tiff wrote to Customs, “notifying the commissioner that the duty 
payment of $11,400 [was] remitted under protest.” This letter can- 
not serve as a protest since protests made before liquidation are 
ineffective. 
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On September 1, 1983 plaintiff again wrote to Customs requesting 
that the duty payment remitted under protest be returned and re- 
questing forms for drawback or temporary importation. No re- 
sponse was made to this letter and plaintiff wrote to Customs again 
on November 3, 1983, attaching copies of its previous letters and 
the entry documentation. The November 3rd letter was responded 
to by Customs on May 18, 1984, with a form letter that the claim 
had been reviewed and that no clerical error, mistake of fact or oth- 
er inadvertence correctable under Sec. 520(cX1) had been found. 
This form letter also informed plaintiff that it had an additional 30 
days in which to file a Customs form 19 [formal protest]. Plaintiff 
subsequently filed Customs Form 19 on June 6, 1984, which, as a 
protest, was denied on October 26, 1984. 

The question before the Court is whether plaintiff filed a valid 
protest within the ninety day period following liquidation or within 
a legal time as permitted by Customs. It is the opinion of the Court 
that the plaintiff did file a valid protest. 

Plaintiff corresponded with Customs on September 1 and Novem- 
ber 3, 1983. With both letters plaintiff enclosed copies of previous 
letters and the entry documents. Customs itself treated the letters 
as a protest and informed plaintiff that it had an additional 30 days 
from its May 18, 1984 letter in which to execute a customs Form 19. 
The Customs Manual, § 174.13 sets out the procedure to be followed 
when the requirements for a protest are not met: 


(b) Procedure when requirements not met. 
* * * * * 


* * 

(2) Form. When preliminary examination determines that a 
protest was not filed in quadruplicate, but otherwise meets the 
requirements for a protest, such additional machine copies of 
the original as are necessary shall be made. When the examina- 
tion determines that a document may be a protest but was not 
filed on Customs Form 19 or other proper form, a request that 
the protest be perfected shall be issued to the party filing the 
document, together with Customs Form 19. The request shall 
notify the party filing the document that if he intends his docu- 
ment to be a protest, the protest must be perfected by filing 
Customs Form 19 in quadruplicate within 30 days, or with the 
time remaining for filing a protest, whichever is longer. If the 
aco Bd not perfected, no action shall be taken on the docu- 
ment ; 


It is noteworthy that Customs letter to plaintiff ended with the ad- 
monition that “[u]nless this instruction is complied with within the 
[specified] time period, no further action will be taken on your letter 
of protest.” [Emphasis added] The formal protest, denied on October 
26, 1984 did not state the reason for denial, but it is evident from 
examination that it was not denied because it was untimely, since 
the box relating to an untimely protest was not checked. Nor was 
plaintiff notified at any time, until the motion to dismiss was filed, 
that their informal protest was untimely or that the time for filing 
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a formal protest had expired or that a formal protest should have 
been filed within 90 days following liquidation on July 22, 1983. Cf. 
Farrell Lines, Inc. v. United States, 69 CCPA 1, 657 F.2d 1214, 
C.A.D. 1268, which concerned an action for return of duties paid on 
ship repairs, but which similarly addressed the issue of whether a 
timely, informal protest had been filed. 

To recapitulate, the following events occurred: 


(1) Entry of the merchandise on February 1, 1983 

(2) Letter from plaintiff to Customs seeking a refund of the du- 
ty as excessive on February 9, 1983 

(3) Liquidation of the entry on July 22, 1983 

(4) Letter dated September 1, 1983 from plaintiff to Customs 

rotesting the ae a it 

(5) Letter of November 3, 1983 from plaintiff to Customs pro- 
testing the duties levied and enclosing copies of all other let- 
ters and documents 

(6) Letter of May 18, 1984 from Customs to plaintiff denying its 
claim because no § 520 error existed and advising plaintiff 
to file a Customs Form 19 within 30 days 

(7) Customs Form 19 filed by plaintiff on June 3, 1984 

(8) Denial of the formal protest by Customs on October 26, 1984 

(9) Summons filed on April 24, 1985 


It is the opinion of this Court that the September 1, 1983 letter 
from plaintiff to Customs constituted a letter, or informal, protest, 


and that it was supplemented by the letter dated November 3, 1983. 
Customs never advised plaintiff that its protest was untimely or in- 
sufficient or that the time for filing a formal protest had expired. 
Cf. Farrell Lines, Inc., supra, at page 4. Here, also, confusion existed 
on the part of both parties, Plaintiff believed that it had protest on 
the ground that excessive duty had been levied on the full value of 
the “Giant Grab” (a substantive issue) and Customs denied the let- 
ter of protest on the ground that no § 520 error existed (clerical), 
even though plaintiff had made no § 520 claim. 

In such a situation, particularly where the party seeking relief 
has relied on Customs officials for guidance, dismissals should be 
granted sparingly. Dann v. Studebaker-Packard Corp., 288 F.2d 201 
(6th Cir. 1961). Accordingly, this Court holds that a valid and timely 
protest was filed herein. 


II 
Tue SUMMONS 


Both the summons and the complaint filed herein allege that the 
action was brought to contest the denial of “Protest No. 
1001-3-202943.” This number was the control.number assigned by 
Customs to plaintiff's November 3, 1983 letter and ot its own letter 
to plaintiff of May 18, 1984, in which it denied plaintiffs claim to a 
refund. Plaintiff has already filed a first amended complaint dated 
September 20, 1985 in which it corrects the protest number to con- 
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form to the number of the Customs Form 19 that it had filed as the 
formal protest herein. 

Leave to amend pleadings to correct clerical errors should be lib- 
erally given when justice so requires, particularly where no 
prejudice to other parties occurs. Rule 15, Court of International 
Trade. The summons is sufficient in every other way and the mer- 
chandise and entry involved are clearly identified. The summons 
was filed within 180 days of the denial of the formal protest and it 
is the judgment of the Court that the summons was timely filed and 
properly amended to allege the proper protest number. Accordingly, 
it is hereby 

ORDERED, ADJUDGE AND DECREED that defendant’s motion to dismiss 
this action for lack of jurisdiction is denied; it is further 

ORDERED, ADJUDGED AND DECREED that plaintiff's amendment to the 
summons and complaint be permitted, and it is 

FURTHER ORDERED, ADJUDGED AND DECREED that defendant shall have 
60 days from the date of entry of this order in which to file an an- 
swer to the amended complaint. 


(Slip Op. 88-15) 


Wat ace Berrie & Co., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 84-07-00937 


Before DiCar1o, Judge. 


“Super Smurfs” are properly classifiable as entireties under item 737.95 of the 
Tariff Schedules of the United States, a basket provision for toys not otherwise pro- 
vided for elsewhere in the tariff schedules. The United States is granted judgment on 
its counterclaim for uncollected duties, plus interest from the date of liquidation. 

[Judgment for defendant.] 


(Decided February 9, 1988) 


Sandler & Travis, P.A. (John N. Politis) for plaintiff. 

Richard K. Willard, Assistant Attorney General, Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Department of Justice (Susan Handler- 
Manahem) for defendant. 


DiCar.o, Judge: This action concerns the proper tariff classifica- 
tion of 22 styles of “Super Smurfs” imported from Hong Kong. The 
United States Customs Service (Customs) classified the contested 
entries (exhibits 6-27) under item 737.95 of the Tariff Schedules of 
the United States (TSUS), a basket provision for toys not specially 
provided for elsewhere in the tariff schedules, at duty rates of 
14.9% ad valorem for merchandise entered during 1981 and 13.6% 
ad valorem for merchandise entered during 1982. Plaintiff, Wallace 
Berrie & Co. (“importer”), claims the merchandise is properly classi- 
fiable under item 737.40, TSUS, as “[t]oy figures of animate objects 
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(except dolls): [njot having a spring mechanism: [n]Jot stuffed: other” 
and eligible for duty-free treatment under the Generalized System 
of Preferences. Alternatively, plaintiff claims that the merchandise 
should be classifiable in part under item 737.40, TSUS, and in part 
under item 737.95, TSUS. 

Defendant contends the merchandise was properly classified 
under item 737.95, TSUS, and counterclaims for $543.46 plus inter- 
est dating from the time of liquidation for uncollected duties on 
styles 6711, 6715, and 6718 in entry number 184529. Defendant also 
offers an affirmative defense that if the merchandise is found to be 
properly classifiable as plaintiff claims, it would still not enjoy duty- 
free treatment because the “Forms A” are legally insufficient. 

This Court has jurisdiction under 28 U.S.C. §§ 1581(a) and 1583 
(1982). The Court holds that Customs properly classified the 22 
styles of Super Smurfs under item 737.95, TSUS, and that the Unit- 
ed States is entitled to judgment on its counterclaim, with interest 
from the date of liquidation at the rate provided for under 28 U.S.C. 
§ 2644 (1982). 


CLASSIFICATION OF THE MERCHANDISE 


Smurfs are small, blue, imaginary characters. The merchandise 
at issue in this case consists of plastic or rubber Smurf figures 
which are postured to engage in various activities with accompany- 
ing plastic accessories. The Smurf figures and accessories are pack- 
aged together and offered for sale as “Super Smurfs.” As an ex- 
ample, exhibit 6 (Super Smurf model 6505) is a Smurf figure with 
two holes in his feet, into which two prongs of a plastic leaf are in- 
serted. Plastic wheels inserted into holders on the bottom of the leaf 
create a skateboard which the Smurf figure rides. In similar fash- 
ion, other styles of Super Smurfs ride tricycles, cars, and go-carts. 

A review of the trial testimony and an examination of the sam- 
ples in this case reveal that the Smurf figures in the “Super Smurf” 
packages are in a fixed position which cannot be altered, and that 
they are specifically designed to be united with the toy accompani- 
ments. The Smurf figures and toy accompaniments are designed 
and intended to be used together, and are essential to the complete- 
ness of each other. The figures and toy accompaniments are pack- 
aged and marketed as one single product. Many of the figures in the 
Super Smurf packages cannot stand or balance by themselves un- 
less they are assembled with the toy accompaniments. There is no 
or very limited interchangeability of use between the figures and 
the toy accompaniments. Several of the styles of Super Smurfs not 
only contain interlocking parts, but also pegs designed to be insert- 
ed into holes for assembly. Some of the styles are even assembled in 
their imported condition; some permanently. Additionally, all of the 
figures in the Super Smurf packages are inflexibly posed in posi- 
i appropriate to the activity each Super Smurf is designed to 

epict. 
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The evidence also shows that each of the 22 styles of Super 
Smurfs comprises more than just a figure of an animate object. The 
catalogs and packaging introduced into evidence depict Smurf 
figures playing with the toy accompaniments. A consultant for the 
importer testified that the Smurf figures are designed to be used 
with the particular accessory with which they are boxed. R. 19. The 
importer’s senior product manager testified that “what was in the 
box was more than just a figurine” and “more than just a Smurf.” 
R. 29. A witness who had played with the Super Smurf when she 
was seven years old testified that she “wanted something more than 
just the Smurfs to play with.” R. 46. A licensed clinical psychologist 
testified that the addition of the toy accessories gave something 
more or different to the Smurf figures. R. 82. Each of the importer’s 
witnesses thus offered testimony to support the single conclusion 
that the contested merchandise is more than just a figure of an ani- 
mate object. 

The sum of the evidence establishes that the components form a 
new article of commerce to which the individual components are 
subordinate. The articles carry a natural affinity and are designed 
in relation to each other. The samples and testimony from the trial 
establish that the styles of merchandise, as imported, are classifia- 
ble as entireties. The evidence also shows that each of the 22 styles 
of Super Smurfs comprises more than just a figure of an animate 
object. The importer has failed to overcome the presumption of cor- 
rectness that attaches to the Customs classification, or show that its 
claimed classification provision is correct. See 28 U.S.C. § 2639(aX(1) 
(1982); Stewart-Warner Corp. v. United States, 3 Fed. Cir. (T) 20, 22, 
748 F.2d 663, 665 (1984); Childcraft Educational Corp. v. United 
States, 2 Fed. Cir. (T) 121, 122, 742 F.2d 1413, 1414 (1984); E.R. 
Hawthorne & Co. v. United States, 2 Fed. Cir. (T) 53, 53, 730 F.2d 
1490, 1490 (1984). As entireties, the contested merchandise is prop- 
erly classifiable under item 737.95, TSUS, the basket provision for 
toys not specially provided for elsewhere in the tariff schedules. 


IMPORTER’S ALTERNATIVE CLAIM 


As an alternative claim, the importer contends that the Smurf 
figures should be separately classified under item 737.40, TSUS, 
and the toy accompaniments under item 737.95, TSUS. The import- 
er offered testimony that children would play with the Smurf 
figures alone if the accessories were lost, and thus argues that the 
various pieces of the Super Smurfs should be separately classified. 

The Court does not look to fugitive uses of merchandise in ruling 
on the correctness of a Customs classification. “The rule of construc- 
tion of tariff statutes is that ‘in order to produce uniformity in the 
imposition of duties, the dutiable classification of articles imported 
must be ascertained by an examination of the imported article it- 
self, in the condition in which it is imported.’ ” Austin Chemical Co. 
v. United States, No. 87-1331, slip op. at 5 (Fed. Cir. Dec. 31, 1987) 
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(citing United States v. Citroen, 223 U.S. 407, 414-15 (1912), and 
Carling Elec. Co. v. United States, 757 F.2d 1285, 1287 (Fed. Cir. 
1985)). Classification is determined by the condition of the articles 
at the time of importation. Miniature Fashions, Inc. v. United 
States, 54 CCPA 11, 17, C.A.D. 894 (1966). The evidence in this case, 
as already discussed, establishes that the merchandise, as imported, 
is an entirety for purposes of tariff classification. 

Defendant concedes that if the Smurf figures were imported sepa- 
rately, they would be classifiable under item 737.40, TSUS, as toy 
figures of animate objects. Defendant also concedes that if the toy 
accompaniments were imported separately, they would be classifia- 
ble under item 737.95, TSUS. Defendant’s Post-Trial Brief at 12 n.4. 

The doctrine of entireties does not apply where articles, even 
though destined for use in combination, are not imported together. 
United States v. Baldt Anchor, Chain & Forge Div. of Boston Metals 
Co., 59 CCPA 122, 126, C.A.D. 1051, 459 F.2d 1403, 1406 (1972); 
Franklin Indus. v. United States, 1 CIT 349, 350 (1981). The doc- 
trine of entireties does apply to the Smurf figures and toy accompa- 
niments imported together in the Super Smurf package. In this con- 
dition of importation, the importer’s alternative claim is without 
merit. 


CouNTER-CLAIM FOR UNCOLLECTED DuTIES 


On January 28, 1987, the government filed a counter-claim for 


$543.46 in uncollected duties on model numbers 6711, 6715, and 
6718 in entry number 184529. These models are classifiable under 
item 737.95, TSUS. The commercial invoice attached to the con- 
sumption entry form shows that Customs classified these styles of 
Super Smurfs under item 737.95, TSUS, but failed to charge any du- 
ty when it liquidated the merchandise on March 25, 1983. 

The importer acknowledged in its answer that this Court has ju- 
risdiction over the counterclaim, but asserted that the counter- 
claim is invalid because the protest was filed against those Super 
Smurfs which were classified under item 737.95, TSUS, and assess- 
ed with duty at 13.6% ad valorem. The importer advances the theo- 
ry that if no duties were paid on those models, they are not the sub- 
ject of the protest and are not before the Court for decision. 

This Court has exclusive jurisdiction over counterclaims “if (1) 
such claim or action involves the imported merchandise that is the 
subject matter of such civil action, or (2) such claim or action is to 
recover upon a bond or customs relating to such merchandise.” 28 
U.S.C. § 1583(1). The government’s counterclaim is an action to re- 
cover customs duties relating to the merchandise. 

The importer did not merely protest Super Smurfs assessed with 
duty at 14.9% ad valorem. The protest form contains language that 
the importer’s protest was “intended to cover all merchandise of the 
same category, class, kind or character as that herein specified and 
covered by the entry or entries referred to whether or not particu- 
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larly set forth herein.” The importer did not specifically exclude 
merchandise that was entered without paying the duties owed. The 
government’s counterclaim involves the imported merchandise that 
is the subject of the importer’s civil action to challenge the Customs 
classification. This Court has jurisdiction and grants the govern- 
ment’s counterclaim for the uncollected duties. 


PREJUDGMENT INTEREST 


The government also moves for prejudgment interest on the un- 
collected duties, dating from the date of liquidation. Our appellate 
court recently addressed the issue of this Court’s discretion to 
award prejudgment interest, finding that it is within the discretion 
of the Court of International Trade as part of its equitable powers 
to award prejudgment interest in cases where no statute specifically 
authorizes such an award. United States v. Imperial Food Imports, 
834 F.2d 1013 (Fed. Cir. 1987). The Federal Circuit also adopted lan- 
guage from an earlier decision of this Court on the availability of 
prejudgment interest: 

In the present case, it is obvious that if prejudgment interest 
were not awarded to the Government, nonpayment of estima- 
ted duties would amount to an interest-free loan of the money 
owing the Government from the due dates for payment until 
recovery. Plainly, then, as a matter of equity and fairness, the 
United States should be compensated for the loss of use of the 
money due. 


Id. at 1016 (quoting United States v. Goodman, 6 CIT 132, 140, 572 
F. Supp. 1284, 1289 (1983)). 

In this action an award of prejudgment interest repays the gov- 
ernment for the “loan” of the money that the importer owed when 
the merchandise was liquidated. The Court awards prejudgment in- 
terest at the rate provided for in 28 U.S.C. § 2644 (1982), calculated 
from the date of liquidation. 


CONCLUSION 


The Customs classification of the Super Smurfs under item 
737.95, TSUS, is affirmed. The government is awarded $534.46 on 
its counterclaim, plus interest calculated from the date of liquida- 
tion of the entry on the basis of the rate provided for in 28 U.S.C. 
§ 2644 (1982). So oRDERED. 
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(Slip Op. 88-16) 


Tue CANADIAN Meat CouNcIL AND ITS MEMBERS, INCLUDING CANADA PACK- 
ERS, INC., PLAINTIFFS, ALBERTA PorK Propucers’ MARKETING BoarD, ET 
AL., PLAINTIFF-INTERVENORS v. UNITED STATES, DEFENDANT, NATIONAL Pork 
Propucers CouNcIL AND WILSON Foops Corp., DEFENDANT-INTERVENORS 


Court No. 85-09-01168 


Before DiCar1o, Judge. 


Action challenging affirmative subsidy determination by the International Trade 
Administration of the United States Department of Commerce (Commerce) became 
moot when final negative determination of injury issued by the United States Inter- 
national Trade Commission concerning same investigation was no longer subject to 
reversal. Earlier order remanding action to Commerce for reconsideration of affirma- 
tive subsidy determination regarding fresh, chilled and frozen pork from Canada 
under upstream subsidy provision of countervailing duty statutes is vacated and the 
action is dismissed for lack of jurisdiction. 

[Remanded order vacated; action dismissed.] 

(Decided February 9, 1988) 

Arnold & Porter (Lawrence A. Schneider, Dougals A. Dworkin and Michael T. 
Shor) for plaintiff. 

Cameron, Hornbostel & Butterman (William K. Ince and Caren Z. Turner) for 
plaintiff-intervenors. 

Richard K. Willard, Assistant Attorney General, David M. Cohen, Director De- 
partment of Justice, Commercial Litigation Branch (Elizabeth C. Seastrum), Lisa B. 
Koteen, Office of Deputy Chief Counsel for Import Administration, U. S. Department 
of Commerce, for defendant. 

Thompson, Hine and Flory (Mark Roy Sandstrom) for defendant-intervenors. 


MEMORANDUM OPINION AND ORDER 


DiCar.o, Judge: Defendant moves pursuant to Rules 1 and 7 of 
the Rules of this Court to vacate the remand ordered in Canadian 
Meat Council v. United States, 11 CIT ——, 661 F. Supp. 622 (1987) 
(Canadian Meat Council ID), and enter final judgment dismissing 
the action. Plaintiffs join in the motion to vacate the remand order 
but cross-move to have final judgment entered in their favor pursu- 
ant to the Court’s decision. The Court vacates the remand order and 
dismisses the action for lack of jurisdiction. 


Discussion 


Plaintiffs, the Canadian Meat Council and its members, brought 
this action challenging the final affirmative subsidy determination 
of the International Trade Administration of the United States De- 
partment of Commerce (Commerce) in Final Affirmative Counter- 
vailing Duty Determination; Live Swine and Fresh, Chilled and Fro- 
zen Port Products from Canada, 50 Fed. Reg. 25,097 (June 17, 1985). 
In an opinion on plaintiffs’ motion for judgment upon the agency 
record under Rule 56.1 of the Rules of this Court, the action was re- 
manded to Commerce to reconsider its affirmative subsidy determi- 
nation regarding fresh, chilled and frozen pork from Canada under 
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the upstream subsidy provision of the countervailing duty statutes. 
Canadian Meat Council II, 11 CIT ——, 661 F. Supp. at 622. 

Although Commerce reached a final affirmative subsidy determi- 
nation regarding fresh, chilled and frozen pork imported from Can- 
ada, no countervailing duty order was issued because the United 
States International Trade Commission (Commission) determined 
that an industry in the United States is not materially injured or 
threatened with material injury by these imports. See Live Swine 
and Pork From Canada, Inv. No. 701-TA-224, USITC Pub. 1733 
(1985). On September 12, 1986, the Court held that plaintiffs could 
challenge Commerce’s final affirmative subsidy determination de- 
spite the negative Commission determination because at that time 
the Commission determination was the subject of a pending appeal. 
Canadian Meat Council vy. United States, 10 CIT ——, 644 F. Supp. 
1125 (1986) (Canadian Meat Council J). 

In a subsequent opinion, the Court upheld the Commission’s de- 
termination that no domestic industry in the United States was ma- 
terially injured or threatened with material injury by reason of the 
alleged subsidy. National Pork Producers Council v. United States, 
11 CIT ——, 661 F. Supp. 633 (1987). That decision of the Court was 
not appealed, and the time for appeal having expired, the nagative 
determination of the Commission can no longer be reversed. Conse- 
quently, no countervailing duty order will issue based on Com- 
merce’s affirmative finding of a subsidy. 

Defendant now moves to dismiss the action for lack of jurisdic- 
tion, arguing that plaintiffs’ challenge to Commerce’s affirmative 
subsidy determination does not present a justiciable case or contro- 
versy pursuant to article III of the United States Constitution be- 
cause no countervailing duty order will be issued. 

In Canadian Meat Council I, the Court noted that final adminis- 
trative action is reviewable if it determines a right or obligation 
from which legal consequences will flow. 10 CIT at ——, 644 F. 
Supp. at 1128 (citing Pennsylvania R.R. v. United States, 363 US. 
202, 205 (1960)). The Court found at that time the plaintiffs had a 
right to review due to the possible reversal of the negative Commis- 
sion determination, which was on appeal, resulting in issuance of a 
countervailing duty order against imports of fresh, chilled or frozen 
port from Canada. 

Plaintiffs acknowledge that the negative Commission determina- 
tion can no longer be reversed, but argue that their action in this 
Court is not moot because other adverse consequences may flow 
from Commerce’s affirmative subsidy determination. Citing In- 
ternor Trade Inc. v. United States, 10 CIT ——, 651 F. Supp. 1456 
(1986), plaintiffs name such adverse consequences as the possible in- 
itiation of future investigations, the impact of “moral suasion,” and 
damage to credibility. 

Internor considered the effect upon individual importers and ex- 
porters of fuel ethanol from Brazil caused by an affirmative Com- 
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merce determination that the ethanol had been sold in the United 
States at less than fair value. Internor focused on potential adverse 
consequences to these companies in the context of the antidumping 
statutes and noted that in future investigations should “critical cir- 
cumstances” be alleged under 19 U.S.C. § 1673b(e) (1982) and 19 
U.S.C. § 1673d(aX3) (1982 & Supp. III 1985), the companies might 
suffer detriment due to the earlier dumping finding. Jnternor specif- 
ically pointed to section 1673d(aX(3A\ii), which provides for a find- 
ing of critical circumstances where “the person by whom, or for 
whose account, the merchandise was imported knew or should have 
known that the exporter was selling the merchandise which is the 
subject of the investigation at less than its fair value,” if there is 
also a finding under 19 U.S.C. § 1673d(a)(3)(B) that “there have been 
massive imports of the merchandise which is the subject of the in- 
vestigation over a relatively short period.” 

Although “critical circumstances” can be alleged in a counter- 
vailing duty investigation pursuant to 19 U.S.C. § 1671b(e) (1982) 
and 19 U.S.C. § 1671d(a\(2) (1982 & Supp. III 1985), critical circum- 
stances may be found only where the subsidy provided is inconsis- 
tent with the Agreement on Interpretation and Application of Arti- 
cles VI, XVI, and XXIII of the General Agreement on Tariffs and 
Trade (relating to subsidies and countervailing duty measures) and 
there have been massive imports of the merchandise involved over 
a relatively short period. 19 U.S.C. § 1671d(aX(2) (1982 & Supp. III 
1985). The countervailing duty statutes do not have a critical cir- 
cumstances provision comparable to section 1673d(aX3AXii) of the 
antidumping statutes. Since Jnternor relied directly on this provi- 
sion, Internor does not apply to this Court’s consideration of the pos- 
sible adverse consequences plaintiffs raise. 

Plaintiffs argue that the affirmative subsidy determination cre- 
ates uncertainty in the market which adversely affects their sales. 
Plaintiffs claim changes in the market conditions may lead the 
Commission to find that a United States industry is materially in- 
jured or threatened with injury. Plaintiffs claim changes in the law 
governing these actions could also lead to reversal of the Commis- 
sion’s negative determination and issuance of a countervailing duty 
order. 

Whether market changes will result in conditions that might sup- 
port a finding that a United States industry is materially injured or 
threatened with material injury is highly speculative. If such 
changes occur and the domestic producers file a new countervailing 
duty petition, the Canadian producers would be able to assert their 
defenses armed with the additional support of the Court’s reasoning 
in Canadian Meat Council II concerning the upstream subsidy pro- 
vision. Thus the alleged market uncertainty which Commerce’s af- 
firmative subsidy determination purportedly causes does not rise to 
the level of a case or controversy under article III of the 
Constitution. 
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Plaintiffs also assert that other interests have used Commerce’s 
affirmative subsidy determination against them to seek legislative 
restrictions against Canadian pork imports. Even if true, such al- 
leged activities do not create a justiciable case or controversy in 
plaintiffs’ challenge to the affirmative subsidy finding. 

Plaintiffs have failed to persuade the Court that they suffer ad- 
verse consequences flowing from the affirmative subsidy determina- 
tion that present a justiciable case or controversy within the mean- 
ing of Article III of the Constitution. The Court holds that this ac- 
tion challenging Commerce’s final affirmative subsidy deter- 
mination is moot because the final negative Commission determina- 
tion is no longer subject to reversal. The Court also finds that the 
remand ordered in Canadian Meat Council IT, 11 CIT at ——, 661 F. 
Supp. at 622, is not warranted. 

The Court will not enter a final judgment pursuant to Canadian 
Meat Council II. That decision is not a final judgment of the Court 
on the merits of plaintiffs’ challenge to Commerce’s final affirma- 
tive determination. In that decision the Court found a remand was 
necessary so that Commerce could reconsider the final affirmative 
finding of subsidy to fresh, chilled and frozen pork from Canada 
under the upstream subsidy provision of the countervailing duty 
statute. Since Commerce still could have determined a subsidy ex- 
isted upon reconsideration, or that the amount of countervailing du- 
ty assessed was correct, the Court did not reach a final judgment on 
the merits of plaintiffs’ challenge seeking reversal of Commerce’s 


affirmative subsidy finding or a reduction in the amount of counter- 
vailing duty assessed. 


CONCLUSION 


“Article III of the Constitution limits federal courts to the adjudi- 
cation of actual, ongoing controversies between litigants.” Deakins 
v. Monaghan, 56 U.S.L.W. 4060, 4062 (U.S. Jan. 12, 1988\No. 
86-890). Plaintiffs’ action challenging Commerce’s affirmative sub- 
sidy determination regarding fresh, chilled and frozen pork from 
Canada became moot when the Commission’s negative injury deter- 
mination concerning such imports was no longer subject to reversal. 
The remand ordered in Canadian Meat Council II, 11 CIT at —, 
611 F. Supp. at 622, is not necessary. The remand order is vacated, 
and the action is dismissed for lack of jurisdiction. Judgment will be 
entered accordingly. 
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